CHAPTER 4

FEDERAL SECTOR LABOR-MANAGEMENT RELATIONS

Thedgtarting point in understanding the Federa Sector Labor Relationsisrecognition of thefact that
no employee has aright to bargain with any employer in the absence of alaw, rule, or regulation. Further,
thereisno condtitutiond requirement that the federd employer ded with alabor union. Smply stated, "No
Law - No Right." For federa employees, meaningful labor relations rights originated with President
Kennedy's Executive Order 10988 in 1962. The Order marked a significant change in the federd
government'spalicy regarding unionization of federa workers. Specificaly, the order protected the right of
Federa workersto form, join, and assist |abor unions.

Later, in 1969, President Nixon grestly expanded these rights in Executive Order 11491. This
Order created a true labor rations system by establishing a centralized structure for coordinating and
administering the collective bargaining process and by indaling the Federal Labor Reations Council
(FLRC) as the mechanism for resolving federa abor-management disputes.

Between 1970 and 1975, E.O. 11491 was amended three times. Although these changes
broadened dightly the scope of bargaining and increased the number of issues subject to a negotiated
grievance procedure, they did not improve sgnificantly the collective bargaining rights of federd workers.

It was not until after the passage of the Civil Service Reform Act (CSRA) in 1978 that federa

workers enjoyed statutory protections similar to those possessed by their brother and sister workersin
private indugtry.

Civil Service Reform Act of 1978

The CSRA, much likethe executive orders, affirmed theright of federal employeestoformandto
join unions and to participate in union activities. Furthermore, as a result of its enacting the
CSRA, the Congressincreased the protections surrounding federa employees bargaining rights
by eliminating the threat of the arbitrary cancellaion or dilution of bargaining rights; establishing a
number of procedures, such as the representation eection, which were intended to protect the
unionization process, and establishing an adminigtrative mechanism which was designed to befree
of outside interference.

The CSRA isadministered by the Federd Labor Relations Authority (FLRA). The Authority isa
neutral, independent, bi-partisan body, headed by three executives who are gppointed by the
Presdent to fixed, five-year terms. The FLRA'sfunctions are to:

A. determine appropriate bargaining units.
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D.

E

supervise dections and certify exclusive bargaining agents.
make negatiability determinations.
rule on exceptions to arbitration awards.

Investigate, hear, and decide unfair labor practice charges.

A review of the Act's principd provisions follows.

A.

Coverage

The Act covers the non-managerid and non-supervisory employees of most executive
branch agencies. Employeesin such organizations asthe General Accounting Office, the
FBI, the CIA, and the Federd Labor Rdations Authority are excluded.

Employees Rights

Each employee, whoisnot asupervisor or management officia in acovered agency, has
the protected right to form, to join, or to assst a labor organization, or to refrain from
such activity without fear of pendty or reprisd. These rights include such activities as
acting asalabor union representative; presenting the union's viewsto agency authorities,
other government officids, and Congress; and engaging in collective bargaining.

Exclusive Recognition: Rights and Responsibilities

Exclusive recognition is the status awarded to alabor union which has been dected and
certified to represent the employees assigned to a specific segment of a workforce,
commonly referred to as the bargaining unit.

A labor union which has been accorded exclusive recognition satus is the sole agent
authorized to act for and to negotiate collective bargaining agreements covering dl

employees -- whether union members or not -- inthe bargaining unit. Management may
not discuss personne policies or practices or other generd

conditions of employment with an individud employee or an agent of any other

representative group.

In order to fulfill its obligations, an agency mugt give the exclusve representative the
opportunity to be present at:

1. any forma discusson between a management representative and one or more
bargaining unit employees, whether union members or not, concerning any
grievance, personnel policy or practice, or other general condition of
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employment.

2. any examination of a bargaining unit employee, whether a union member or nat,
by an agency representative in connection with an investigation if:

a the employee reasonably beieves the examination may lead to
disciplinary action; and

b. the employee requests representation.

TheAct requiresthat, in exercisng itsrepresentationd rights, the union must represent the
interests of dl employeesin the bargaining unit in those areasfor whichit isthe exdusve
representative, without regard to membership in that labor organization. Thisisthe duty
of fair representation.

Scope of Bargaining

1. Agencies are required by the CSRA to negotiate in good faith with unions
regarding any "condition of employment.” Theterm " condition of employment” is
defined as a personne policy, practice or matter, whether established by rule,
regulation or otherwise, which affectsworking conditions. However, exceptions
to that bargaining obligation exigt, as described below.

a The CSRA spedificdly exdudesthefollowing subjectsfrom the definition
of "condition of employment,” and they are therefore nonnegotiable
(Section 7103(a)(14)):

1) meatters covered by Federd Statute (e.g., rate of pay, leave,
health insurance contribution);

2) metters concerning the classfication of any position; or
3) matters relating to prohibited politicd activities.

b. The Act further gates that items which would otherwise be negotiable
are not negotiable if:

1) they conflict with agovernment-wide ruleor regulation (Section
7117(a)(1)); or

2) a compelling need exigts (an agency's own rule or regulation is

essentia -- as opposed to helpful -- to the accomplishment of
the agency's misson).
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Although these exceptions seem fairly narrow, the statute further breaks down
the duty to bargain into three categories.

a illegd subjects -- those involving "management rights'  (Section
7106(3));

b. permissive subjects-- thasewhich are only bargainable a management's
option (Section 7106(b)(1)); and

C. mandatory subjects of bargaining -- everything that is not excluded by
the various exceptions listed above.

Note: A full explanation of these various categories describing the duty
to bargain can be found in Chapter 14, Negatiations.

Although the CSRA grants management the authority to make certain decisons
free of the obligation to negotiate the substance of the basic decison 4.,
"management rights’ issuesor "permissive’ subjects of bargaining), theagency is
obligated to negotiate the proceduresto be used in carrying out those decisions.
(Section 7106(b)(2)). The agency must also negotiate regarding any adverse
impact created by itsdecison. (Section 7106(b)(3)). Thisprocessisgeneraly
cdled "impact and implementation” bargaining.

Negotiated Grievance and Arbitration Procedures

The CSRA requiresthat each negotiated agreement contain agrievance procedurewhich
will be the sole mechanism avallable to bargaining unit employees, the union, and the
agency. Furthermore, each grievance procedure must providefor the binding arbitration
of unresolved grievances. By law, the invocation of this arbitration provison may be
meade only by the union or the agency, and not by an individua grievant.

Official Time

In discussing offidd time, diginctions must be made between officid time spent
performing representation functions, conducting negotiations, and carrying out interna

union business
1. Negotiations. Employees serving as union representatives while negotiating

collective bargaining agreements are entitled to officid time, if they otherwise
would be in aduty satus.

Representation. Theamount of officid timeafederd employeeisauthorized for
performing representationd functionsis determined through negotiations between
the union and theemploying agency. Although authorization for the performance
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of specific representationd  functions varies between contracts, the term
"representationa functions' includes such activities as

a). the discussion of potentia grievances.

b). the investigation, preparation, and presentation of statutory appeals and
discrimination complaints,

C). attending mestings with management officias
d). reviewing and preparing responses to proposed directives.
e). preparing for negotiations.

f). sarving as a representative at forma discussons and investigatory
interviews of unit employees.

0). receiving training in the labor- management relationship.

3. Internd Union Business. Internd union businessisto be performed on persona
time, paid or unpaid leave, or off-duty time (non-government time) and includes
collection of dues, eection of union officers, and solicitation of members. Stated
amply, an employee may not use officid time to perform such tasks.

Unfair Labor Practice

An Unfair Labor Practice (ULP) isan action by the management of afederd agency or
the union which violates the statutory rights contained in Chapter VII of the CSRA.

Generdly, the ULP can be digtinguished from a grievance by remembering that whilethe
ULP concernsthe violation of Chapter VII rights, a grievance concerns the violation of
one or more negotiated contract provisons. When a specific action may violate the
provisonsof both the Act and alabor contract, caselaw generally requiresthat theissue
Isto be processed through the negotiated grievance procedure. Whether agrievance or
ULP is more gppropriate in a given Stuation is a question each chapter must work out
withitsNTEU field representative on acase-by-casebasis. Thisdiscussonwill focuson
the issue of identifying and processng ULPs.

An unfair labor practice occurs when ether afederd agency or aunion:

1 interfereswith, restrains, or coerces any employeein that employee'sexercise of
any right contained in Chapter VII.

2. refuses to consult or to negotiate in good faith with the opposing party.
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3. fails or refuses to cooperate in impasse procedures and impasse decisions.
4, otherwise fails to comply with any provision of Chapter V11 of the CSRA.

Other actions, which, if committed by a federad agency, would congtitute unfair labor
practices are;

1 encouraging or discouraging membership in any labor organization by
discriminatory trestment.

2. sponsoring, controlling, or otherwise asssting any labor organization. Thisdoes
not prohibit an agency from furnishing customary and routine facilities and
servicesto aunion.

3. disciplining or otherwise discriminating againgt an employee as a result of that
employeds having filed a complaint, affidavit or petition, or having given
information or testimony in accordance with Chapter VII.

4, enforcing agency regulations that conflict with a pre-exising, negotiated
agreement.

Likewise, a union commits an unfair labor practice if it:

1 causes or attempts to cause an agency to discriminate againgt any employeein
that employee's exercise of any right under Chapter V1I.

2. hinders or impedes a unit member's work performance or productivity.

3. discriminates againg an employee regarding the terms or conditions of
membership in the union on the basis of race, color, creed, nationd origin, sex,
age, preferentia or non-preferentid avil servicedatus, politica afiliation, maritd
gatus, or handicapping condition.

4, cdls or participates in a strike, work stoppage or dowdown, or fails to take
action to prevent or sop such activities.

The Generd Counsd of the FLRA investigates unfair labor practice charges and issues

and prosecutes unfair labor practice complaints.  Procedures for filing unfair [abor
practice charges will be examined later in this chapter.

Duty of Fair Representation
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A union possessing exclusive recognition satus must fairly, impartidly, and in good faith represent
the interests of al employees in that unit, whether those employees are union members or not.
Thisreguirement isthe Duty of Fair Representation. A union representativesfailure to fulfill this
requirement could result in abargaining unit employeesfiling of an unfair Iabor practice charge or
lawsuit againg the Union. Consequently, al NTEU representatives must perform their dutiesina
far, impartid, and consstent manner, in order to protect the rights of al unit employees.

To ensure tha dl NTEU representatives fulfull their obligations under the Duty of Far
representation, they must:

A.

B.

represent theinterests of dl employeesin the unit, regardless of union membership status.

not waive, ignore, or atempt to change an employee's benefits and rights guaranteed by
the clear language of the contract.

settle smilar grievancesin aconsstent manner asfar as possible, recognizing the Union's
right to interpret ambiguous contract language as it determines proper.

not refuse to process a grievance for improper and illega reasons, such as socid
prejudices, persona hodtility, or union membership satus.

consstently apply the standards used for determining whether to process agrievance or
submit it to arbitration.

exercise care and diligence in investigating whether agrievance should befiled, processng
the grievance, and presenting it to management. In other words, in each case, the union
officer or seward should conduct a thorough investigation to determine whether a
violation actudly occurred, comply with al time related processing requirements, and
never actin amanner which would alow another persontoinfer that therepresentativein
unconcerned about the resolution of the issue.

generdly not agree to withdraw an employee's grievance in exchange for settling one or
more other grievances, without that employee's concurrence. Any exceptions to this
practice should only be made &fter discusson with your Nationd Fed
Representative/Assstant Counsd.

properly and fully document al actions, and related rationale, associated with handling
employees casesin order to respond to future questions or challenges.

It is dso important that you understand when NTEU representatives do not have a duty to
represent employees. In recent decisions, the U.S. Court of Appeals and the FLRA have identified
Stuations where NTEU has no duty of fair representation.  Specificaly, in cases where employees are
subjected to severe disciplinary action or are fired for conduct or unacceptable performance, they may
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chdlenge such actions via statutory gppeds procedures. NTEU has no legd obligation to represent
employeesin adverse actions since employees enjoy statutory appedl rights. However, asabenefitto a
member, we will provide the services of an NTEU Nationd Feld Representative/Assistant Counsdl to
defend meritorious cases at no cost.

Processing Unfair L abor Practices

Asnoted previoudy, an unfair labor practice (ULP) isan action, performed by an agent of either
an agency or aunion, which violates the other's rights contained in Chapter V11 of the CSRA.

The NTEU policy isthat dl unfair labor practice charges related to incidents occurring at the
chapter level areto befiled by the field representative servicing the chapter.

Generdly, in order to determine whether a ULP has been committed, one must examine the
criteriain Section 7116(a) of the CSRA. However, under some circumstances, an action may
violate one or more provisions of Section 7116(a) and the contract. In such Situaitons, the Union
must decide whether to file a ULP or a grievance, for the law prohibits the engaging of both
proceduresover thesameissue. Therefore, listed below are guiddinesfor determining whether to
fileaULP or agrievance.

A. If the action gppears to violate only a provison o Section 7116(a), a ULP would be
appropriate.

B. If the action violates both acontract provison and Section 7116(a), agrievance generaly
would be appropriate. For example, if the charge were that a steward had not been
selected for promotion because of union activities, a grievance citing violations of the
contract's promotion and employee rights articles would be filed.

C. If the dispute involves not only a possble violation of Section 7116(a), but also an
arguable interpretation of a contract provison, such as whether loca negotiations are
required regarding a particular matter, the filing of a grievance generdly would be
appropriate.

D. If the action violates only a contract provision, agrievance must befiled. Thefiling of a
UL P would be improper.

Oncethefidd representative has determined that thefiling of aULPisthe proper course of action
for addressng a paticular Stuation, the chapter representative must provide the field
representative the following information.

1 Name and mailing address of the agency againg which the charge should be filed.

2. Name, title, and phone number of the agency contact (i.e., the agency's locd |abor
relations officer).
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3. Number of bargaining unit employees.

4, Basis of the charge. To accomplish thistask, you must promptly prepare and send the
fidd representative a concise and legibly written statement of the facts surrounding the
aleged unfair [abor practice, including the date and place of occurrence and the name(s)
and title(s) of each person(s) involved in and witnessing the incident.

Since the passage of the CSRA, the processing of UL Ps has been subject to delays of months
and even years. Alternatively, grievance and arbitration procedures, when handled in an
expeditious fashion, can resultin afind, binding decison in 60 to 90 days after filing. Thus, while
theinitia expense of the grievance and arbitration procedure may exceed that of the ULP, the
resulting savingsin termsof time and mora e frequently make the grievance/arbitration procedure
the best choice for resolving disputes and problems between the Union and the agency.

Examples of Agency Unfair L abor Practices

A. 5U.S.C. 7116(a)(1) Violations

1 A supervisor told asteward, with whom he was discussing potentid disciplinary
action during an investigatory interview, that the seward should be hdf as
interested in hisjob as he wasin performing union duties.

2. Supervisor ated to aunion seward, during amesting in which the seward was
representing an employee, "1 don't need any union people counsding my
employees. What's between me and my employeesis confidential and none of
the union's business.”

B. 5U.S.C. 7116(a)(2) Violations

1. A high ranking supervisor ordered that abargaining unit employee who had filed
a classfication gpped be removed from his position as an acting supervisor.

2. An agency management officia threstened an employee with disciplineif shedid
not cease her union activities.

C. 5U.S.C. 7116(a)(3) Violations

1 The agency knowingly alowed a rival union to conduct solicitation activities
among represented workers, even though the rival organization had not filed a
representation petition.
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2.

The agency consgtently denied a union the use of meeting facilities, but gave
another union unrestricted access to the agency's meeting room facilities.

5U.S.C. 7116(a)(4) Violations

1.

Three employees who tedtified a an unfar labor practice hearing were
subsequently disciplined for dlegedly unrdlated actions. The administrativelaw
judgeinasubsequent UL Ptria found that the discipline had been motivated by a
desreto retdiate againg the three empl oyees because of their earlier testimony.

The agency's explanation for having placed aredtriction on an employeesright to
exchangedally shift assgnmentswasfound to beapretext. Theactua reason for
the denid wasthat the employee had previoudy submitted an affidavit in an unfair
labor practice proceeding.

5U.S.C. 7116(a)(5) Violations

1.

The agency unilaterdly changed its employee travel reimbursement practice,
which had never been reduced to written policy, without giving the union an
opportunity to bargain.

The agency failed to give the union adequate notice of the planned trandfer of a
large number of employees.

5U.S.C. 7116(a)(6) Violations

1

Management refused to implement an order of the Federd Service Impasses
Pand (FSIP).

The agency refused to submit required documents to the FSIP and to attend an
FSIP proceeding.

5U.S.C. 7116(a)(8) Violations

1

The Agency falled to notify the union of aforma mesting which it had called for
al employees. Meeting attendance was mandatory; the meeting was conducted
by an agency officid; the agenda was written; and the subject concerned
conditions of employment.

Management refused to implement an arbitration award.
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